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REMARKS/ AUTTfMMB'.WTft 

This is in response to the Office Action iated May 4, 2006. Claims 1 and 2 have been 
amended No new matter has been added. Clai ns 1-6 remain pending in this application with 
claim 1 being the only independent claim. Recc nsideration in view of the amendments and 
remarks presented herein is respectfully request) d. 

On a preliminary note, the Examiner did not consider JP 3024357 cited in the Information 
Disclosure Statement filed on April 5, 2005 on t le basis that no translation of the foreign 
reference was provided. Applicants submit that on page 2 of the Information Disclosure 
Statement filed with the PTO Form SB/08 it wai specifically pointed out to the Examiner that 
this reference was identified in the International Search Report (a copy of which was submitted 
simultaneously with me Information Disclosure Statement on April 5, 2005). Pursuant to MPEP 
§609.04(a) "Where the information listed is not i n the English language, but was cited in a search 
report or other action by a foreign patent office ii i a counterpart foreign application, the 
requirement for a concise explanation ofrelevan, ;e can be satisfied by submitting an English- 
language version of the search report or action w tich indicates the degree of relevance found by 
the foreign office. This may be an explanation of which portion of the reference is particularly 
relevant, to which claims it applies, or merely an "X", «Y", or "A" indication on a search report." 
Therefore, Applicants maintain that the Internatic nal Search Report provided with the 
Information Disclosure Statement satisfies the re, uirement for a concise explanation of the 
relevancy of this non-English reference. The Exs miner is thus requested to consider this 
reference and provide an initialed copy of the PT< ) Form SB/08 in the next communication. 

In the outstanding Office Action, the Exai liner has objected to the Abstract as failing to 
conform to proper language and format Applicai is respectfully traverse the Examiner's 
objection. The Preliminary Amendment filed on , Vpril 5, 2005 sets for the amended Abstract on 
a separate page as a single paragraph limited to in der 150 words in length. Furthermore, no legal 
phraseology is employed and the paragraph suffic ently describes the disclosure. Accordingly, it 
is unclear why the Examiner has objected to the A bstract and if the objection is not withdraw^ 
Applicants request further clarification as to the si ecific grounds for the objection. 

Claim 1 is objected to on formal grounds c ue to a typographical error found in line 20. 
Applicants have amended claim 1 to correct for ft s typographical error and thus request that this 
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objection be withdrawn. 

Claims 1-4 and 6 are rejected under 35 1 
5,858,012 (Yamaki et aL) in view of U.S. Patent 
rejected under 35 U.S.C. §103(a) as obvious ove r 
09-271488 (Iwaoetal.). 

Applicants respectfully traverse the 
discussed below. 



S.C. § 103(a) as obvious over U.S. Patent No. 
No. 6,369,291 (Uchimoto et al.). Claim 5 is 
Yamaki et al. and Uchimoto et al. in view of JP 



prior art rejection of claims 1-6 for the reasons 



Independent Claim 1 

In the outstanding Office Action the Exar liner acknowledges that Yamaki et al. fails to 
disclose or suggest the following two limitations (i) w a greater number of rear waist elastic 
members are provided than front waist elastic mt rubers"; and (ii) "said rear elastic area is 
broader than said front elastic area with respect tt the longitudinal direction of said absorbent 
article body". The Examiner, however, asserts th al Uchimoto et al. in combination with Yamaki 
et al. teaches these missing limitations. 

"Uchimoto et al, at column 7, lines 5-1 7 1 aches the ability of the stretching force, i.e., 
the elastic, to be changed between the rear and front waist area to accommodate wearers* 
having large-sized buttocks with lesser stretchi ig force, Le. lesser number of rear elastic 
members, such that the buttocks are not forcibl; f tightened, and for smaller-sized buttocks a 
greater stretching force, i.e. greater number of i ear elastic members thereby to prevent 
gapping and leakage, and equal stretching forct , i.e. equal number of elastic members, for 
lean wearers having small buttocks, thus discfo sing the desired to have greater or lesser 
stretching force, i.e. greater or lesser number oi elastic members, in the rear elastic area 
depending on the larger or smaller size of the wearers' buttocks." (May 4 2006 Office 
Action; page 4, lines 11-19) 

Applicants respectfully traverse the Exami ier's interpretation of the teachings of 
Uchimoto etal. MPEP §2131 .02 provides that "A prior art reference must be considered in its 
entirety, i.e., as a whpJs, including portions that w >uld lead away from the claimed limitation. 
W.L Gore & Associates, Inc. v. Garlock, Inc., 721 F.2d 1540, 220 USPQ 303 (Fed. Cir. 1983), 
cert, denied, 469 U.S. 851 (1984)." Uchimoto et t L discloses (Col. 3, 11. 45-50) "Between the 
waist elastic member 53 and the leg elastic memtx rs 54, a plurality of thread-like elastic 
materials are provided as a fitting elastic member ■ '6 in parallel to the waist elastic members 53 
over the entire ciraimforenrfi of the disposable un ( erpants 1." (emphasis added) Thus, since the 
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entire 



fitting elastic member 55 is disposed over the 
1 , the reference expressly teaches an equal numt 
elastic members. In further support thereof, an 
55 are shown in Figure 2. 

Addressing the second limitation in clain i 
than said front elastic area with respect to the lor 
body", Applicants assert that this limitation is 
claim 1 expressly provides that the "rear waist 
rear waist region" and the 'front waist elastic 
waist region" and Uchimoto et al. has an equal 
then the rear and elastic areas in Uchimoto et al. 
express claimed invention. 

Applicants disagree with the Examiner's 
limitation of claim 1 . In the outstanding Office 



circumference of the disposable underpants 
er of rear waist elastic members and front waist 
qpual number of front and rear elastic members 

1 in which "said rear elastic area is broader 
gitudinal direction of said absorbent article 
also not disclosed in the prior art of record. Since 
el istic members form a rear elastic area in said 
members form a front elastic area in said front 
number of rear and front waist elastic members 
: nust also equal. This is in direct contrast to the 



1 emariks that Uchimoto et aL teaches this 
Action the Examiner states: 



elastic member overlaps i 



"Independent of whether the fitting 
its stretching force may be changed between th 
underpants. In the case of large-size disposabl* i 
having large buttocks, sealability can be ensure i 
is made weaker than that of the ftont side, so tl at the 
Further, since most of the lean people have smi 11 
equally set the stretching forces of the front anc 
underpants. Furthermore, the fitting elastic me nber may be 
(upper and lower portions) at the front and rear fedes 
1L4-17) 



The passage quoted above from Uchimoto 
front and rear side, but does not expressly teach 
members. Nevertheless, the Examiner infers 
number of front versus rear elastic members will 
However, the reference when read as a whole 
since the fitting elastic members 55 extend over 



th? 



underpants 1 (Col. 3, 11, 45-50). Accordingly, i 
the prior art of record. 
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t front and rear sides of the disposable 
underpants frequently used by people 
even if the stretching force of the rear side 

buttocks are not forcibly tightened 
buttocks, it is preferable to substantially 
rear sides in small-size disposable 

provided in different positions 
of the disposable underpants." (Col, 7, 



et al. describes only the stretching forces of the 
increasing the number of rear versus front elastic 
text that increasing or decreasing the 
an impact on the stretching forces, 
away from such interpretation or inference 
entire circumference of the disposable 



from the 



lave 4 



teac les 



app icants submit that claim 1 is patentable over 
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Dependent Claim 2 

Claim 2, as amended, now states "both efcds 
elastic members are respectively connected to 
members" (emphasis added). To the contrary, 
elastic members 23 in the rear waist region 7 are 
corresponding waist elastic members 23 in the 
found in claim 2. 



of some but less than all of said rear waist 
ends of the corresponding front waist elastic 
^|amaki et al. discloses (Figure 1) all of the waist 
respectively connected to the ends of the 
waist region 6, rather than less than all, as 



>th; 



fiont' 



Dependent Claim 3 

Claim 3 provides "the distance between s aid waist opening elastic members and the 
portion of said rear waist elastic members closes! to said waist opening elastic members is 
approximately equal to said distance between eat h rear waist elastic member and its adjacent rear 
waist elastic member". In rejecting claim 3, the 1 -xaminer states " With respect to claim 3, 
seen in Figure 2, Yamaki et al. disclose the distai ce between the waist opening elastic members 
(21) and the portion of the rear waist elastic mem bers (23) is approximately equal to lie distance 
between each rear waist elastic member (23) and is adjacent rear waist elastic member (23). 
(May 4, 2006 Office Action; p. 5, II. 5-8) 



is 



Applicants respectfully traverse the Exam ner's rejection. Figure 2 of Yamaki et al. 
merely apian view of the diaper unfolded back ai d forth from its state shown in Figure 1. In 
Figure 1, the distance between the clastic membei 21 and the portion of the elastic members 23 
in the rear region 7 is greater (approximately 2 tin les greater) than the distance between each 
elastic member 23 and its adjacent elastic membe • 23 in the rear waist region 7. Applicants 
submit that the Examiner has improperly relied oi the scale of the drawings alone, absent any 
disclosure in the specification, to teach this claim* d limitation. MPEP §2125 provides "When 
the reference does not disclose that the drawings a re to scale and is silent as to dimensions, 
arguments based on measurement of the drawing ; features are of little value. See Hockerson- 
Halberstadt, Inc. v. Avia Group Int% 222 F.3d 95: , 956, 55 USPQ2d 1487, 1491 (Fed. Cir. 
2000) (The disclosure gave no indication that the < rawtngs were drawn to scale. 'fTjt is well 
established that patent drawings do not define the jrecise proportions of the elements and may 
not be relied on to show particular sizes if the spec ification is completely silent on the issue/)". 
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Yamaki et aL fails to indicate that the 
measurements based on the drawings alone, 
related figures in the drawings, is not a proper 



drawings are drawn to scale. Accordingly, any 

in light of the inconsistency in the scale of 
is for rejecting the claimed invention. 



especially i 



tosis : 



Dependent Claim 4 

Claim 4 states that the "absorbent core is 
area while overlapping at least a part of said rear 
the Examiner asserts that in Yamaki et aL "the 
overlap the front waist elastic area (26) while no 
area (26) (col 2, 11. 35-65; col. 1, 11. 40-51; 
Action; p. 5, 11. 13-15) Applicants respectfully dfsagree 
claimed front elastic area reading on front end 
which claim 4 depends, expressly states "said 
in said rear waist region" while "said front waist 
front waist region". Clearly, in Figure 2 of Yain4ki 
core 38 overlaps front elastic members 23 which 
claim 1). Accordingly, Yamaki et al. fails to 
arranged so as not to overlap the front elastic are; , 



; abstrict, 



(2 5) 



resr 



Dependent ClajmJ 

Claim 5 states "the portion of said front w aist elastic members closest to said leg opening 
portions is located closer to said leg opening port on$ than is the portion of said rear waist elastic 
members closest to said leg opening portions". T le Examiner refers to Figure 5 oflwao (JP 09- 



271488) as teaching this feature of the claimed in 



and submit that the drawing depicts the portion oi the front waist elastic members closest to the 
leg opening portions located the same distance to he leg opening portions as the portion of the 
rear waist elastic members closest to the leg openi ng portions. Even assuming, arguendo, that 
the two distances are not exactly equal then once 2 gain pursuant to MPEP § 2125 Applicants 
submit that it is improper for the Examiner to rely < 

prior art reference when the disclosure does not e> pressly state that the drawings are drawn to 
scale. 
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arranged so as not to overlap said front elastic 
elastic area". In the outstanding Office Action 
absorbent core (38) is arranged so as not to 
overlapping at least apart of the rear elastic 
penultimate lines)." (May 4, 2005 Office 
with the Examiner's interpretation of the 
in Figure 2 of Yamaki etal. Claim 1, from 
waist elastic members form a rear elastic area 
elastic members form a front elastic area in said 

et al. the absorbent 2 including absorbent 
define the front elastic area (as called for in 
or suggest that the absorbent core is 
as found in claim 4. 



disc lose i 



mention. Applicants have reviewed Figure 5 
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! provided below witt respect 



In addition, claim 5 also provides "said e 
said rear elastic area while overlapping at least a 
similar to that found in dependent claim 6- In 
that Yamaki et al. teaches this limitation for the 
Applicants respectfully maintain that this limitation 
record for the same reasons 

Applicants next address the Examiner's 

rejecting claim 5 as obvious in view of the prior 

6 The specification contains no disclosure 
limitations nor any unexpected results arising 
were arbitrary and therefore obvious. Such 
patentability, since where patentability is said 
another variable in the claim, the applicant 
In re Woodruff, 919 F.2d 1575, 1578, 16 USP<fr2d 
ordinary skill in the art would be able to d 
particular article." (May 4, 2005 Office Action ; 



bsorbent core is arranged so as not to overlap 
part of said front elastic area". This limitation is 
outstanding Office Action the Examiner asserts 
easons set forth with respect to claim 6. 

of claim 5 is distinguishable over the art of 
to claim 6. 
ljemarks in the outstanding Office Action 
irt of record. 



of either the critical nature of the claim 
5x>m therefrom, and that as such the limitation 

^d limitations cannot be the basis for 
o be based upon particular dimensions or 
show that the chosen variables are critical. 
1934 (Fed. Cir. 1990), One having 
ine the ideal waist elastic configuration for a 
p. 6, 11. 15-21) 



must 



relimce 



Applicants assert that the Examiner's 
limitation is misplaced. The case concerns 
disclosed in the prior art. Here there are no 
recognized the parameter. Pursuant to MPEP §2 
be recognized as a result-effective variable, i.e 
before the determination of the optimum or 
characterized as routine experimentation. None 
positioning of the portion of the front waist elastio 
relative to their respective leg opening portions, 
the art to be a result-effective variable and it is 
Applicants to establish the critical nature of the 



when the 
> ranges, 



work ible 



cliimJ 



Dependent Claim 6 

Claim 6 states "said absorbent core is arrai Lged so as not to overlap said rear elastic area 
while overlapping at least a part of said front elast ic ansa". In the outstanding Office Action the 
Examiner asserts that in Yamaki etaL "the absorb ml core (38) is arranged so as not to overlap 
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44.05 (E0(B) "A particular parameter must first 
a variable which achieves a recognized result, 

ranges of said variable might be 
e f the prior art references recognize varying the 

members and rear waist elastic members 
i Accordingly, this parameter i$ not recognized in 
improper for the Examiner to require 
limitations. 



therefore j 
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pressly 



the rear elastic area (26) while overlapping at 
2006 Office Action; page 5, II. 20-21) 
interpretation of the claimed rear elastic area 
al. Claim 1, from which claim 6 depends, ex 
a rear elastic area in said rear waist region" whi$ 
elastic area in said front waist region". Clearly, 
including absorbent core 38 overlaps rear elastic 
(as called for in claim 1) and extends all the 
Accordingly, Yamaki et al. fails to disclose or 
not to overlap the rear elastic area, as found in 

For the foregoing reasons Applicants subbiit 
over the art of records Applicants submit that th< 
and passage to issuance is requested 

If any additional fees or charges are requited 
application, authorization is hereby given to cl 
Account No. 503462. 



a part of the front elastic area (27).* (May 4, 
Applicants respectfully traverse the Examiner's 

rea|ding on front end (26) in Figure 2 of Yamaki et 



; way to 



states "said rear waist elastic members form 
said front waist elastic members form a front 
n Figure 2 of Yamaki et aL the absorbent 2 
members 23 which define the rear elastic area 
the upper end 27 of the rear wai st region 7. 
that the absorbent core is arranged so as 
6. 

that independent claims 1-6 are patentable 
application is now in condition for allowance 



clrim 



char y\ 
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RespectfUly submitted, 




Cheryl 
Reg. No. 
Attorney for Applicants 
Cheryl F. Cohen, LLC 
2409 Church Road 
Cheny Hill, NJ 08002 
Telephone: (856) 414-1055 
Facsimile: (856) 414-1058 
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